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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff Appellee, 
v. 
FRANK J. REYNA, 
Defendant/Appellant 
JURISDICTION AND NATURE OF PROCEEDING 
This is an appeal from conviction of Rape, a First Degree Felony in violation of U.C. A. §76-5-
402 (1953 As Amended) after a jury trial on December 2, 1996, the Honorable Jon M. Memott 
presiding. The Appellant was sentenced to serve a term of five years to life at the Utah State Prison 
on January 7, 1997. 
Jurisdiction to hear the above-entitled appeal was conferred upon the Supreme Court of Utah 
pursuant to U.C.A § 72-2-2 (3)(I) (1953, As Amended) and Rule 26 of the Utah Rules of Criminal 
Procedure. The Supreme Court exercised its authority and poured the case over to the Utah Court 
of Appeals. 
* 
* 
* Priority No. 2 
* Case No. 970537-CA 
* 
1 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF REVIEW 
POINT I 
The Defendant Was Denied His Constitutional Right to Effective Assistance of Counsel 
When His Court Appointed Attorney Failed to Contact Witnesses on His Behalf and Failed to Call 
the Essential Witnesses at Trial 
Standard of Review 
Where ineffective assistance of Counsel is raised for the first time on appeal, the Appellate 
Court must determine as a matter of law whether the Defendant was denied effective assistance of 
counsel State v. Strain, 885 P 2d 810 (Utah App 1994), State v. Callahan, 866 P 2d 590 (Utah App 
1993) 
Citation to the Record 
The Defendant alleges Ineffective Assistance of Counsel for the first time on appeal The 
Appellate Court must determine as a matter of law whether the Defendant was denied his 
constitutional right to effective assistance of counsel even absent an objection in the trial court 
CONSTITUTIONAL PROVISION, STATUES AND RULES 
UNITED STATES CONSTITUTION 
AMEND VI 
In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation, to be confronted with the witnesses against him, to have 
2 
compulsory process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense. 
AMEND. XIV. SECTION 1 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law: 
nor deny to any person within its jurisdiction the equal protection of the laws. 
UTAH STATE CONSTITUTION 
ART. L SECTION 7 
No person shall be deprived of life, liberty, or property, without due process of law. 
ART. 1 SECTION 12 
In criminal prosecutions the accused shall have the right to appear and defend 
in person and by counsel, to demand the nature and cause of the accusations 
against him, to have a copy thereof, to testify in his own behalf, to be 
confronted by the witnesses against him, to have compulsory process to 
compel the attendance of witnesses in his own behalf, to have a speedy public 
trial by an impartial jury of the county or district in which the offense is 
alleged to have been committed, and the right to appeal in all cases. In no 
instance shall any accused person, before final judgment, be compelled to 
advance money or fees to secure the rights herein guaranteed. The accused 
shall not be compelled to give evidence against himself; a wife shall not be 
compelled to testify against her husband, nor a husband against his wife, nor 
shall any person be twice put in jeopardy for the same offense. 
STATEMENT OF THE CASE 
This is an appeal from a conviction of Rape, a first degree felony in violation of U.C.A. §76-5-
402 (1953 as amended) after a jury trial held in the Second District Court of Davis County, the 
3 
Honorable Jon M. Memott presiding. On January 7, 1997, the Defendant, Frank Reyna, was 
sentenced to serve a term of five years to life at the Utah State Prison. 
Mr. Reyna appeals his conviction based upon the fact that the Defendant was denied his right 
to due process of law and effective assistance of counsel when his court appointed attorney failed to 
interview and call essential witnesses on his behalf. 
STATEMENT OF FACTS 
Mr. Reyna was accused of raping, Melanie Harvey, a seventeen year old female on August 
24, 1997. Ms. Harvey and her friend, Alex Lopez, went to Mr. Reyna's house on the 24th of August, 
1997 to use the telephone. (Trial Pg. 311) While Mr. Lopez and other individuals were outside 
working on a vehicle, Ms. Harvey went into the house and used the telephone. (Trial Pg. 313) At 
some point, the Defendant asked Ms Harvey is she would like to look at some arrowhead necklaces 
he had. While Mr. Lopez and the other individuals continued to work on the car (Trial Pg. 320), Mr. 
Reyna and the victim went into the house to look at the necklaces. (Trial Pg. 317) 
Once in Mr. Reyna's room, the victim claims that Mr. Reyna asked her to sit on his bed. At 
that time, Ms. Harvey claims she was forced down on the bed, that the Defendant held his hand over 
her mouth and forcibly raped her. (Trial Pg. 323-4) Ms. Harvey stated that at some point during the 
assault, the Defendant pushed her legs up around her head, held her mouth and continued to have sex 
with her. (Trial Pg. 326) Mr. Reyna has continually claimed that the sexual encounter between 
himself and the victim was consensual. 
Prior to trial, the Defendant advised his trial attorney that he had recently broken some of his 
ribs. Although Mr. Redd called the defendant's son as a witness in an attempt to verify the 
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Defendant's broken ribs (Trial Pgs. 398-407), Mr. Redd failed to contact the Doctor that treated the 
Defendant for his injuries. The Defendant claims that the pain caused by his injury prevented him 
from doing the acts complained of by the victim. 
The Defendant was ultimately convicted of raping Ms. Harvey and was sentenced to serve 
a term of five years to life at the Utah State Prison. The Appellant now appeals based upon the fact 
that his trial attorney did not provide effective assistance of counsel at trial. 
SUMMARY OF ARGUMENT 
Mr. Reyna trial counsel acted deficiently when he failed to call Mr. Reyna's treating physician 
to verify injuries. Trial counsel's representation of the defendant was objectively deficient and the 
deficient representation caused prejudice to the Defendant's case. Based upon trial counsel's 
ineffective assistance at trial, the Defendant should be afforded a new trial in this matter. 
ARGUMENTS 
POINT I 
THE DEFENDANT WAS DENIED HIS CONSTITUTIONAL 
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL 
WHEN HIS COURT APPOINTED ATTORNEY ADVISED 
HIM TO WITHDRAW HIS MOTION TO WITHDRAW PLEA OF GUILTY 
Both the United States Constitution and the Utah Constitution guarantee persons charged 
with a criminal offense the right to effective assistance of counsel to assist in their defense. See U.S. 
Const, Amend VI; U.S. Const. Amend. XIV, Section 1; Utah Const. Art. ], Section 7; Utah Const. 
Art. 1, Section 12\ See also Strickland v. Washington, 466 U.S. 668, 688, 80 L. Ed. 2d 674, 104 S. 
Ct. 2052 (1984); State v. Templin, 805 P.2d 182 (1990). Mr. Reyna was denied this constitutionally 
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guaranteed right and, therefore, the Defendant's conviction must be vacated and the case remanded 
for a new trial. 
To successfully assert a claim of ineffective assistance of counsel, the Appellant must show 
that (1) her counsel's performance was objectively deficient, and (2) that there exists a reasonable 
probability that but for counsel's deficient conduct, the verdict would have been more favorable to 
the defendant. State v. Cummins, 829 P.2d 848 (Utah App. 1992); State v. Templin, 805 P.2d 182, 
(Utah 1990). 
In the case at bar, the defense counsel was objectively deficient when he failed to contact 
essential witnesses and failed to call those witnesses to testify on the Defendant's behalf 
At trial, Mr. Redd called the defendant's son, Frank Reyna, JR., to testify on the defendant's 
behalf The Defendant's son testified that the Defendant had been injured approximately 2-3 weeks 
prior to the alleged rape. He also testified that he took the Defendant to the doctor himself and that 
he was told that the Defendant had fractured his ribs after falling on some rocks. (Trial Pgs. 402-03) 
The witness testified that the Defendant also had other injuries that would cause substantial pain to 
the Defendant. (Trial Pg. 404) 
Even knowing the facts stated by the Defendant's son, Mr. Redd failed to call the Defendant's 
treating physicians on the Defendant's behalf at trial. Although Mr. Reyna provided his attorney with 
a copy of the medical report from the incident (defense counsel used in direct examination of Frank 
Reyna, JR. (Trial Pg. 403)), Mr. Redd failed to even contact the doctors in an attempt to verify the 
injuries. 
Mr. Redd could have easily interviewed Mr. Reyna's medical providers to determine the 
extent of his injuries. It was held in State v. Templin, 805 P.2d 182, 185 (Utah 1990) that: 
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"if counsel does not adequately investigate the underlying facts of a case, including the 
availability of prospective defense witnesses, counsel's performance cannot fall within even 
the wide range of reasonable professional assistance. This is because a decision not to 
investigate cannot be considered a tactical decision. It is only after an adequate inquiry has 
been made that counsel can make a reasonable decision to call or not to call particular 
witnesses for tactical reasons". 
Mr. Redd's failure to even contact one of the medical providers cannot be considered 
reasonable professional assistance. His complete failure to contact medical providers left Mr. Reyna's 
whole defense on the charge of Rape without merit. The first prong of the Strickland test requiring 
that the Appellant show that trial counsel acted deficiently is clearly evident. 
Mr. Redd's ineffective assistance prejudiced the Appellant. Had Mr. Redd called the 
witnesses, they could have substantiated the extent of Mr. Reyna's injuries. The treating physician 
could have testified that the Appellant had fractured his ribs approximately 3 weeks prior to the 
alleged incident, and could have testified to the amount of pain that is normally associated with the 
type of injury. 
Mr. Redd could have successfully elicited testimony from these witnesses regarding the 
amount of pain that the Appellant was suffering as a result of his injuries. This testimony would have 
substantiated the fact that the Appellant was not physically capable of forcibly putting the victim's 
legs up around her head, covering her mouth and committing a sexual act without severe pain. The 
second prong of the Stricklandtest has been met, in that there is at least a likelihood that the outcome 
of the Appellant's trial would have been different had Mr. Redd acted within the boundaries of 
effective assistance of counsel. 
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CONCLUSION 
Based upon arguments set forth above, the Appellant's judgement and conviction should be 
overturned and he should be afforded a new trial in this matter to insure that his constitutional rights 
are protected.. 
RESPECTFULLY SUBMITTED this 21 day of March, 1998. 
/JamesM. Retallick 
// Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, two (2) true and correct copies of the 
foregoing APPELLANT'S BRIEF to the following: 
Attorney General's Office 
ATTN: Criminal Appeals 
160 East 300 South, 6th floor 
P.O. Box 140854 
Salt Lake City, Utah 84114-0854 
DATED this 2 7 day of March, 1998. 
T^y 
James M. Retailick 
Attorney for Appellant 
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Q. Okay. And you eventually needed to use 
the telephone. Is that right? 
A. Right. 
Q. And where did you go to use a telephone? 
A. A, to Frank Reyna's house. 
Q. Okay. Do you know Frank? 
A. I had met him one time before. 
Q. And when was that? 
A. A, about three weeks before this incident. 
Q. Now the first time that you went over to 
his house you had some discussions with him. Is 
that right? 
A. Right. 
Q. Did he ask you to do something? 
A. He asked me to clean his house. 
Q. If you don't understand the question I ask 
you- -
A. Okay. 
Q. -- go ahead and ask me for clarification 
and I'll tell you specifically what I'm looking 
for. Okay? 
A. Uh-huh (affirmative). 
Q. Okay. He had asked you to clean your 
(sic) house, his house? 
A. Right. 
PENNY C. ABBOTT, CSR 
PAGE 311 
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20 
21 
22 
23 
24 
25 
Q. Now was that unusual to you? 
A. A, kind of because I had just barely met 
him . 
Q. What was he going to give you in exchange 
for that? 
A. An arrowhead necklace. 
Q. And did you like that idea? 
A. A, I thought it was pretty cool because I 
like arrowheads so... 
Q. And had you cleaned houses before? 
A. Yes, I had. 
Q. When was that? 
A. When I lived Arizona. 
Q. Okay. Did you make an appointment to go 
and clean his house? 
A. A, I was supposed to go like the Friday 
after that. I think that that was like a Tuesday 
or something. And I was supposed to go that next 
Friday but I ended up not going. 
Q. Why didn't you go? 
A. Because I was going to be alone there and 
I just, I didn't know him very well. 
Q. So you didn't go in fact? 
A. No. 
Q. Okay. This second time that you went to 
PENNY C. ABBOTT, CSR 
PAGE 312 
1 || use the telephone a, wjio were you going to call? 
2 || A . I was going to call my boyfriend and call 
3 II a friend. 
4 II Q. Okay. Did you in fact do that when you 
5 II got there? 
6 A. Yes, I did. 
7 Q. And how long did those conversations run; 
8 do you know? 
9 A. A, only about five or ten minutes each. 
10 Q. Okay. Who, do you remember who else was 
11 at Frank's house? 
12 A. Alex Lopez was there, he had taken me 
13 there. And a guy named Joe. I don't know his 
14 last name. 
15 Q. Okay. Do you remember where Joe was from? 
16 A. A, I knew he wasn't from Utah. I knew he 
17 was from like Idaho or Wyoming or some close state 
18 like that. 
19 Q. You spent some time talking to Joe, did 
20 you? 
21 A. Uh-huh (affirmative) . 
22 Q. Did that make the defendant mad? 
23 A. Yes. 
24 Q. What did he say to you? 
25 A. He had just told Alex that he was upset 
PENNY C. ABBOTT, CSR 
PAGE 313 
1 he said that it would be a good thing if he had a 
2 black slave and a white slave. 
3 Q. Okay. What did you think he meant by 
4 that? 
5 A. A, I really don't know. 
6 Q. Now, after the defendant had talked with 
7 you for a while you eventually went into the house 
8 Is that right? 
9 A. Right. 
10 Q. Why did you do that? 
11 A. He told me that he was going to show me 
12 three different arrowhead necklaces that I could 
13 choose from. 
14 Q. Was he mad that you hadn't come and 
15 cleaned his house the last time? 
16 A. A, at first he was. And then he just 
17 kind of calmed down about it. 
18 Q. Okay. And the arrowhead necklaces were 
19 originally going to be because you were going to 
20 clean the house? 
21 A. Right. 
22 Q. What did he say about the second time? 
23 A. About me not cleaning his house? 
24 Q. About-- I'm sorry. 
25 What did he say about showing you the 
PENNY C. ABBOTT, CSR 
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room? 
A. 
Q. 
A. 
Q. 
A. 
this? 
Yes . 
What did he do with the television? 
He turned it on. 
How loud was it? 
A, it was-- Let's see. How do I put 
If someone was in the next room a, you 
couldn't hear what they were talking about, you 
couldn't hear them talking. But if the telephone 
was to ring in the next room you could hear the 
telephone ring. 
Q. Okay. Where was everyone else? I 
understand there were a fair number of people 
there. Right? 
A. Uh-huh (affirmative). 
Q. Where were they? 
A. Outside. 
Q. And whereabouts outside? 
A. They were in the driveway fixing the car. 
Q. And where was the car located in relation 
to the window? 
A. A, the window is by the driveway but the 
car was up the driveway a little further. It 
wasn't right by the window. 
Q. So was it really close? 
PENNY C. ABBOTT, CSR 
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being moody and upset, about scalping? 
A. He had said that he was mad that I hadn't 
came and cleaned his house. And him and Alex were 
saying that I could be scalped by him because he 
was supposedly half Mexican and half Apache Indian. 
Q. Okay. Was that, did that-- Was he 
serious about that? 
A: He seemed to be. 
Q. Was he mad at you? 
A. At the first, yes. He was really moody. 
Q. Okay. After he had motioned you to sit 
down, what did you do? 
A. I went and sat down by him. 
Q. What happened when you sat down? 
A. He pushed me back against, onto his pillow 
and then he got on top of me. 
Q. Okay. Did you want him there? 
A. 
l> No 
I tried to push him offhand I kept 
telling him no, get off me. And he wouldn't 
OT7 'What did he do with your clothes? 
A. He took my pants off and then he got up 
and took his clothes off. He was holding me still 
while he was taking his clothes off with one of his 
Lhands 
Q. How much do you weigh? 
PENNY C. ABBOTT, CSR 
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1 A. 95. 
2 Q. How tall are you? 
3 A. Five foot. 
4 Q. What were you doing while he was doing all 
5 of this? 
6 A. I was crying. I was telling him no I 
7 don't want to do this. And I was trying-- I 
8 wanted to get up. 
9 Q. Okay. Would he let you up? 
10 A. No. 
11 Q. Did he put his hand over your mouth at any 
12 time? 
13 A. Yes. 
14 Q. What did he say when he did that? 
15 A. He kept telling me to shut up and be quiet 
16 so they wouldn't hear. 
17 Q. Okay. And they being who? 
18 A. Alex and Joe. 
19 Q. Okay. How many times did he put his hand 
20 over your mouth; do you know? 
21 A. About three. 
22 Q. And this was during the whole process? 
23 A. Uh-huh (affirmative). 
24 Q. Okay. He took your pants off first. Is 
25 that right? What did he do with his clothing? 
PENNY C. ABBOTT, CSR 
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A. He took them, he just* took it off and 
threw it on the floor. 
Q. Do you remember what he was wearing? 
A. He was wearing a black T-shirt and blue 
jeans and boots. 
Q. Okay. Once he had taken your clothes off 
what did he do? 
A. What did he do? 
Q. Uh-huh (affirmative)? 
A. Performed intercourse. 
Q. Do you know what intercourse means? 
A. Uh-huh (affirmative). 
Q. Do you know what an erection is? 
A. (No audible response.) 
Q. Was he erect? 
A. Uh-huh (affirmative). 
Q. How do you know? Could you see it? 
A. No . 
Q. Could you feel it? 
A. (No audible response.) 
Q. Okay. Did he come inside you? 
A. I think so. 
Q. Okay. Do you remember feeling that? 
A. A, I remember after it was wet. 
Q. Okay. And do you remember any kinds of 
PENNY C. ABBOTT, CSR 
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1 || secretions, bodily fluids on you? 
2 II A. Uh-huh (affirmative) . 
3 Q. Okay. Was he inside you when he 
4 ejaculated? 
5 A. Yeah, I believe he was. I, I was just 
6 really upset. 
7 Q. Okay. Describe to me how he, what he did 
8 with your legs as he was preparing to come inside 
9 you. 
10 A. He pulled, he put them over my head. 
11 Q. So let me see if I've got it straight. 
12 So if it were me my, my feet would go this way, is 
13 that right, so you were rolled in a half ball? 
14 A. (No audible response.) 
15 Q. Okay. And he was on top of you in that? 
16 A. Yes. 
17 Q. During this, while this was happening what 
18 were you doing? 
19 A. I was crying and I was, had, was hitting 
20 him on his back and telling him to get off me and I 
21 didn't want to do it. And I remember digging my 
22 nails into his back* 
23 Q. Did you want to have sex? 
24 A. No. 
25 Q. Did you in fact have sex? 
PENNY C. ABBOTT, CSR 
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1 WHEREUPON, 
2 JOHN FRANK KENNEDY REYNA 
3 having been placed under oath by the clerk of the 
4 court and sworn to testify truthfully in this 
5 matter, upon examination testified as follows: 
6 THE JUDGE: Thank you. 
7 DIRECT BY MR. REDD FOR THE DEFENSE. 
8 MR. REDD: Would you state your name and 
9 address for the record? 
10 A. Okay. My name is John Frank Kennedy 
11 Reyna. My address is 3270 Kingfisher, Reno, 
12 Nevada. 
13 Q. Okay. And are you related to the 
14 defendant, Frank Reyna? 
15 A. Yes. 
16 Q. What's that relationship? 
17 A. He is my birth father. 
18 Q. Okay. And do you visit him quite often? 
19 A. In the past four months I've been down 
20 here I believe six times. 
21 Q. Okay. And do you stay at his home? 
22 A. Yes, I do. 
23 Q. Do you know Melanie Harvey? 
24 A. Not on a personal basis but I have 
25 encountered her before, yes. 
PENNY C. ABBOTT, CSR 
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1 Q. Okay. And where did you encounter her? 
2 A. At his home. 
3 Q . At Frank's? 
4 A. Yes. 
5 Q. On how many occasions? 
6 A. Three times. 
7 Q. So on three separate occasions you met 
8 Melanie at your father's home? 
9 A. That's correct. 
10 Q. Did, did you ever hear any conversation 
11 from Melanie about staying at your father's home? 
12 A. Yes, sir. The first five minutes of her 
13 encounter with him she was discussing living 
14 arrangements with him as well. 
15 Q. Okay. And on which of the three times 
16 you mentioned that she was there did that occur? 
17 A. The very first time, sir. 
18 Q. Okay. Did you hear her say anything about 
19 it on the second time? 
20 A. No sir, because she was under the 
21 understanding that it was going to happen. 
22 Q. Did you hear her say anything about it the 
23 third time? 
24 A. No sir, because she was more or less 
25 around there in the aspect like it was going to 
PENNY C. ABBOTT, CSR 
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1 happen, like she had a place to stay. 
2 Q. Okay. What did you hear her say on this 
3 first occasion? 
4 A. I will cook and clean and take care of 
5 your house and take care of you as well for a place 
6 to stay. 
7 Q. Okay. Did Frank respond? 
8 A. At first he thought it was a joking 
9 manner, laughing. Then all of a sudden he was 
10 showing her the house. And then she was saying 
11 oh, I can clean this, I can cook this, I can do 
12 this. She was just basically giving a resume of 
13 what she could do at the time. 
14 Q. How did she conduct herself toward Frank 
15 on any of these occasions? 
16 A. Very loosely, sir. 
17 Q. And what do you mean by that? 
18 A. Well, the first encounter meeting him she 
19 had, was physically contacting with him, touching, 
20 hugging and even kissing. 
21 Q. Okay. Did you see her act that way on 
22 any other occasions? 
23 A. Every, every encounter that she was 
24 pursuing a place live. Yes, sir. 
25 Q. Based upon her statements and her conduct 
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1 II did you €eel that she was offering him sex? 
2 || MR. COLE: Objection, Your Honor. That's 
3 II speculation. It's inappropriate. What she meant 
4 or intended to do is beyond what he knows. He can 
5 testify about what he saw. He can testify about 
6 what he heard. He can't testify about what Melanie 
7 intended unless she actually said something. 
8 THE JUDGE: The objection is sustained. 
9 MR. REDD: Yes. And I don't think the 
10 question is what she intended. The impression is, 
11 the question is what impression he got. 
12 MR. COLE: I, I still object, Your 
13 Honor. That's just a disguised word for saying 
14 what was she thinking. 
15 THE JUDGE: I'll allow him to testify 
16 about what his impression was about Melanie. 
17 MR. REDD: Okay. What was your 
18 impression? 
19 A. (THE WITNESS:) Well, I would assume so 
20 because like I said, the first encounter her hand 
21 was between his legs stating that she can do this 
22 and she would do these things for a place to 
23 stay. From my assumption that would be an 
24 indication of yes. 
25 Q. (MR. REDD:) Okay. What other conduct did 
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you observe on her part? 
A. Holding hands, kissing. Basically just a 
lot of touchy, feely and mostly in a giggly manner 
like I will do these things, I, I want a place to 
stay. 
Q. Okay. Your witness. 
(Short inaudible at counsel table.) 
Q. Oh, okay. What, what do you know about 
your father's health conditions' 
A. Two weeks prior before this incident I had 
taken him to the hospital for fractured ribs from 
falling down on some rocks. 
Q. Okay. And so you were up here when he 
fell down? 
A. That's correct. I'm the one who took him 
to the hospital as well. 
Q. Now, I want you to look at this report and 
tell me if, if that's a, a report from when you 
went to the hospital? 
A. That's correct. 
Q. And did the doctors tell you what was 
wrong with him at the hospital? 
A. Yes, sir. I was in the room all through 
the whole time because of his understanding of 
English. 
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1 II Q. And what did they say had happened to him? 
2 || A. He fractured his ribs. 
3 || Q. Okay. Did he seem to be in pain as a 
4 II result of that? 
5 A. Yes, sir. When he notified me that he 
6 needed to go to the hospital he was complaining of 
7 chest pain and not, not able to breath as well. 
8 Q. And do you know if they took X-rays? 
9 A. Yes I do, sir. 
10 Q. And did they tell you what the X-rays 
11 showed? 
12 A. Yes, sir. They told me that he had 
13 fractured ribs. 
14 Q. And what was the date of that injury, or 
15 as close as you know? 
16 A. Oh, as close as I know it was sometime 
17 before October or-- Yes. Or I'm--
18 Q. Okay. Do you want to look at those notes? 
19 A. By looking at the notes I know that it was 
20 the 8th month. But I'm saying personal reference I 
21 honestly knew it was two to three weeks before this 
22 incident happened. 
23 Q. Okay. So the 8th, and the 8th month is 
24 August. Is that what you're saying? 
25 A. That's correct. 
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1 Q. Okay. What about other physical 
2 conditions of your father? 
3 A. He has a back injury, he has arm 
4 injuries. And he has difficulty dressing as well 
5 based upon these injuries. 
6 Q. Okay. What kind of footwear does he wear? 
7 A. Cowboy boots. 
8 Q. Always? 
9 A. Always. He lives in a farming division 
10 where there's a lot of dirt and stuff so... 
11 Q. Have you ever seen him take off his boots? 
12 A. Yes, sir. 
13 Q. How does he do that? 
14 A. He has a shoehorn in his house shaped like 
15 a bull head. And what he does is he places one 
16 foot on and holds onto something and, and struggles 
17 and tugs himself out of his boots until they are 
18 off. 
19 Q. So it's kind of work for him to get his 
20 boots off? 
21 A. It's work for him for get his boots on and 
22 off. 
23 CROSS BY MR. COLE FOR THE STATE. 
24 MR. COLE: You're Frank's son. Is that 
25 right? 
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1 || A. That's correct, sir. 
2 || Q. And you weren't actually at the house on 
3 || the 24th. Is that right? 
4 II A. That's correct, sir. 
5 Q. So, and are, are you aware that Melanie 
6 didn't choose to go to your father's home that day? 
7 A. I would assume she did based upon she 
8 shows up with the same person every time. 
9 Q. Well--
10 A. So I'd make that assumption. 
11 Q. -- the testimony that, when you haven't 
12 been here today from everyone has been that she 
13 wanted to use a telephone and that she went to a 
14 pay phone. That she was not intending to go to 
15 your father's house. Did you know that? 
16 A. Yes, I did. 
17 Q. You were aware of that? 
18 A. Yes. 
19 Q. So you weren't there that day? 
20 A. That's correct. 
21 Q. You don't know what occurred that day. 
22 Where were you? 
23 A. I was in Reno, Nevada. 
24 Q. Okay. And with respect to the, to the 
25 ribs it wasn't two weeks, it was 23 days before 
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1 || this happened. Is that right? 
2 || A. (Short inaudible), yes sir. 
3 II Q. Okay. And it wasn't a lot of ribs 
4 broken. It was one rib and possibly a second. Is 
5 that right? 
6 A. Right. Have you ever had a broken rib, 
7 sir? 
8 Q. Well no--
9 A. Oh, I'm sorry. 
10 Q. The, the question is it was actually two 
11 ribs. Is that right? 
12 A. I believe so. 
13 Q. And I have in fact had a broken rib. 
14 A. Then you know how difficult it is to 
15 breathe. 
16 Q. But he had one broken rib, not a second. 
17 Is that right? 
18 A. I'm assuming so. That's what they wrote. 
19 Q. Okay. Are you aware that the officers are 
20 going to testify that the night that they picked 
21 your father up he had no difficulty walking? 
22 A. I'm sure they'll state, stated that. 
23 Q. Are you aware that they say that he had no 
24 trouble bending over to get his boots? That he 
25 didn't complain of any problems whatsoever that 
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night? 
A. I, I assume (short inaudible, two 
speakers). 
Q. Okay. Are you aware that during the whole 
investigation of this entire incident there was no 
statement by him whatsoever of any physical 
discomfort? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Did you ask him of it? 
That's my question. 
Oh, I'm sorry. 
Did you know that? 
No, I did not know that 
Okay. Thank you. 
THE JUDGE: Mr. Redd? 
MR. REDD: 
THE JUDGE: 
Nothing further, Your Honor 
Thank you. You may step 
down . 
THE WITNESS 
MR. REDD: 
Thank you. 
Defense rests, Your Honor 
REBUTTAL WITNESS FOR THE STATE. 
MR. COLE: The State calls Officer 
Livingston in rebuttal. 
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